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THE QUESTION PRESENTED 


Where, subsequent to the execution of a lease, the landlords and 
the tenant re-negotiated, and thereafter entered into a new lease, which 
subsequent lease, although materially different from the prior lease, 
was a clear and unambiguous instrument, and supported by a valuable 
consideration, did the trial court err in considering parole evidence as 


to what the parties "intended" in entering into the subsequent lease, 


i.e., did the Court err in admitting parole evidence to alter the terms of 


a clear and unambiguous instrument? 
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Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


In 1960, the United States condemned certain property| in the Dis- 
trict of Columbia, part of which property was owned by the Appellees. 
The Appellant, tenant of the Appellees’ premises, filed a claim in the 
condemnation proceedings asserting his rights under his lease. The 


District Court dismissed the Appellant's claim, and this appeal followed. 


STATEMENT OF THE CASE 


In 1947, appellant Vakas (the tenant) leased from the appellees 
Manuel (the landlords) the premises known as No. 147 Independence Ave- 
nue, S, E., which the appellant used for a restaurant business known as 
tAngelo’s of Capitol Hill." The lease covered a period of ten years, at 
$250.00 per month for the first five years, and $300.00 per month for 


the remainder. 


In 1957, upon the expiration of the lease, the parties negotiated for 
a new one. The matter was referred to the landlords’ attorney, Peter 
Chaconas, Esq., of the local Bar, who produced a proposed lease which 
was materially different from the previous lease which had expired. 
This lease (J.A. 2-6), which was referred to at trial as "Manuel No. 1") 
provided for a term of only five years, at $300.00 per month, and, addi- 


tionally, contained a number of provisions representing other significant 


departures from the expired lease, viz., a provision requiring the tenant 


to pay for repairs to the property, and a condemnation clause, depriving 


the tenant of any interest under the lease in the event of condemnation. 


Manuel No. 1 was dated February 1, 1957, and was executed by the 
parties on February 12, 1957. 


Subsequently, however, the tenant complained to the landlords about 
the provisions of this lease, and the parties re-negotiated. The re- 
negotiations took the form of a visit to the tenant by the landlords’ son 
(a first year law student), a discussion between the son and the tenant, and, 
thereafter, the preparation of an entirely new lease, prepared at the direc- 
tion of the landlords' son. This lease (J.A. 7-10, which was referred to 
at trial as "Vakas No. 1"), was materially different from the lease pre- 
pared by Attorney ‘Chaconas (Manuel No. 1), in that, principally, it 
omitted the provision requiring the tenant to pay for the repairs, pro- 
vided for a five year term at $300.00 per month with an option to the 
tenant to renew for an additional five year term at $325.00, and omitted 


the condemnation clause. 
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This new (and final) lease (Vakas No. 1), which was also dated 
February 1, 1957, was executed by the parties on March 12, 1957, one 
month after the execution of the prior lease (Manuel No. 1). | 


The tenant remained in possession under the final lease until 
December, 1960, when the property was condemned. A dispute then arose 
between the parties, the tenant contending that the final lease executed 
by the parties (Vakas No. 1) was the binding agreement between them and, 
since that lease omitted the condemnation clause, he was entitled to the 
value of his leasehold interest out of the condemnation funds. The land- 
lords, however, contended that the omission of the condemnation clause 
from the final lease was a "mistake," and that that clause, which was 
contained in the previous lease (Manuel No. 1) was binding on the tenant 
and, hence, that he was entitled to nothing. | 


The tenant then filed a claim in the condemnation proceedings, 
setting up his lease and asserting his interest thereunder. The landlords 
responded with a ''Motion to Dismiss Claim by Tenant," which alleged 
that the condemnation clause contained in the earlier lease (Manuel No. 1) 
was binding on the tenant, and deprived him of any interest in the con- 


demnation funds. 


In this posture, the matter came on for hearing in the District Court, 
the Honorable George L. Hart, Jr., presiding. Judge Hart, holding that the 
earlier lease (Manuel No. 1) "expressed the intention" of the parties, 
applied the condemnation clause of that lease (notwithstanding its com- 
plete absence from the final lease) in bar of the tenant's claim, and 


entered judgment in favor of the landlords. 


SUMMARY OF ARGUMENT 


The final lease which the parties executed (Vakas No. '1) is a clear 


and unambiguous instrument, and manifestly supported by a valuable con- 
sideration. Accordingly, the trial court erred in considering parol 


evidence as to what the parties "intended" in entering into and executing 
| 


4 


this agreement. While parol evidence is admissible in instances of ambi- 


guity or uncertainty, those factors were not present in the instrument at 


bar, and the trial court should not have undertaken to construe it by evi- 


dence aliunde the instrument itself. 


ARGUMENT 


Throughout the testimony, it is apparent that the appellant was not 
satisfied with the first lease which the parties executed (Manuel No. 1), 
and that he objected strenuously to that instrument. Indeed, it must be 
conceded that his objections led directly to the preparation and execution 
of the final lease (Vakas No. 1). 


The appellees’ position with regard to the differences between the 
two instruments js unusual. They contend that a "mistake was made in 
the preparation of the last lease, and that it came about in the following 
manner: After the appellant's repeated objections, the landlords’ son 
called upon the appellant, taking with him the lease which had been exe- 
cuted (Manuel No. 1) (J.A. 2-6). The two of them discussed the lease and 
the appellant's objections, and appellant struck out of the lease the provi- 
sion requiring him to make the repairs (J.A. 14). They deny that appellant 


objected to the condemnation clause (J; A, 13)- 


The son then took the lease to his father, who agreed to the changes 
(J.A.15-16).The attorney who prepared the lease originally was out of town 
(J.A. 17), so the son wrote out in longhand the new provisions, and gave it 
to his mother with instructions to her to give it to his girl friend, a govern- 
ment secretary, to be retyped (J.A.17). Owing to a mistake on the part of 
Mrs. Manuel, appellees say, the girl friend was not given the revised 
Manuel No. 1, but, rather, was given the expired (i.e., 1947-1957) lease, 
which she duly copied. This is the reason, say the appellees, why the 


condemnation clause was omitted ! 


It is instructive to note that the final lease (Vakas No. 1), is, indeed, 


virtually the same as the expired lease, except that, in lieu of a ten year 
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term, Vakas No. 1 calls for a five year term, with an option for a further 
| 


five year term, at an increased rental. 


Mr. Manuel, Jr., the son, testified, as noted, that he made longhand 


corrections on Manuel No. 1, which, so the testimony went, was not given 
to his girl friend. Accordingly, it is difficult to understand how, in copy- 
ing the wrong lease, the young lady was able to insert the correct term 
of years which appellant demanded (five years, with a five year option) 
and the correct amount ($300.00 and $325.00), especially since there is 
no testimony that the girl discussed the lease provisions with anybody. 


Appellees apparently contend that the final lease (vakas No. 1) lacked 
consideration. However, it is quite obvious that, quite aside from the 
omission of the condemnation clause and the clause requiring the tenant to 
make repairs (the omission of either of which would seem to constitute a 
good consideration), the added option for an additional five year period is 
manifestly a new element of the final lease, and a perfectly valid legal 
consideration. | 

| 

With regard to the basic point presented by the appeal, viz., the 
question whether the trial court erred in admitting parole evidence to 
alter and clear an unambiguous instrument, it is clear that this court has 
fully recognized the fundamental rule prohibiting the admission of such 


evidence in an instance such as presented by the case at bar. 


The most recent expression of this Court occurred in Kenny Con- 
struction Company v. Allen, 101 U.S. App. D.C. 334, 248 F.2d 656, which 
involved the interpretation of a contractual provision designating a clerk 
of court as agent for the receipt of process. There, the Court (Prettyman, 
Miller, and Fahy, C.JJ.), said that: | 


| 
|, we do not reach intention as a means of 
interpretation |of a contract] unless the words are 
unclear or both parties assert a positive intent con- 
trary to the words and nobody else is adversely 
affected by the strange meaning." (Emphasis sup- 
plied) 
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It is pertinent to note that, at bar, only one of the parties — the 
appellees — “assert a positive intent contrary to the words"; the appel- 
lant's position, as the testimony makes entirely clear, is that he wanted 
a lease like the lease which had expired, with a five year period and a 
five year option. This is what he got. Moreover, it is equally manifest 


that the lease does not contain any "unclear" words or "strange" meanings. 


Although the case is not factually apposite, the language of the court 
in Simpson Bros. v. District of Columbia, 85 U.S. App. D.C. 275, 179 F.2d 
430, is illuminating. There, the court, speaking through Chief Judge 
Stephens, said that: 


"With respect to the contention of Simpson that 
the district court should have considered evidence 
assertedly tending to prove that at the time of the 
consummation of the contract it was the intention of 
Simpson and the District that the escalator clause 
should cover such price increases as are above 
described: Such evidence would have been admissible 
only to interpret the escalator clause if ambiguous. 

In the absence of ambiguity the intent of the parties to 
a contract must be ascertained from the language 
thereof without resort to parol evidence or extrinsic 
circumstances. Machen v. Yost, 1924, 54 App. D.C. 
261, 296 F. 1008; No-Leak-O Piston Ring Co. v. 
Chandlee, 1923, 53 App. D.C. 128, 289 F. 526. The 
authorities relied upon by Simpson in this aspect of 
the case involve situations in which the courts, regard- 
ing a writing as ambiguous, received evidence to ex- 
plain or interpret it. See, for example, Roper v. Capi- 
tal View Realty Co., 1939, 71 App. D.C. 105, 107 F.2d 
833; District of Columbia v. Northeastern Const. Co., 
1934, 63 App. D.C. 175, 70 F.2d 779; Karrick v. 
McEachern, 1924, 55 App. D.C. 77, 2 F.2d 126; Dudley 
Vv. Owen, 1908, 31 App. D.C. 177. The escalator clause 
involved in the instant case is without ambiguity. The 
district court was therefore bound to apply it as 
written rather than according to some asserted 
interpretation.” 


It is sometimes said that where the words employed in a contract 


are susceptible of "two meanings," parole evidence may be admitted to 
explain the ambiguity. See Hill v. Cook, D. C. Mun. App., 156 A.2d 458. 
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However, no such element is present here, and the general rule, viz., that 
parole evidence may not be admitted to alter or modify the term of a 
clear and unambiguous instrument, should have been applied by the trial 


court. 


Should the appellees raise the issue of mistake, it should be suffi- 
cient to note that the "mistake," if any, was occasioned by appellees’ 
agent, and not by the tenant, and, accordingly, it cannot be raised in bar 


of the innocent party's claim. 


CONCLUSION 


It is submitted that the trial court erred in admitting parole evi- 
dence to alter the terms of a clear and unambiguous contract, viz., that 
the court should not have read into the subsequent lease the condemnation 
provision which had been contained in the prior or superceded instrument. 


The court's action in dismissing the tenant's claim should be 
reversed, and the case remanded for a determination of the tenant's 
financial interest under his lease. | 


Respectfully submitted, 
| 


JOHN L. LASKEY 


LASKEY and LASKEY 
1426 G Street, N. W. | 
Washington 5, D. C. 


ANDREW D. VOZEOLAS 
1725 Eye Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


District Court Docket No. 23-60 


UNITED STATES OF AMERICA, | 
Plaintiff, 


Vv. | 

| 

CERTAIN LAND IN SQUARE 732 
IN THE DISTRICT OF COLUMBIA, | 
C.J. and CATHERINE A. BAILEY, | 
ET AL., and UNKNOWN OWNERS, 


Defendants. 


| Filed September 17, 1960] MANUEL EXHIBIT NO. 1 


THIS LEASE 


MADE this 1 day of February, 1957, by and between PHILIP 
MANUEL and ANNIE MANUEL, his wife, hereinafter called the Land- 
lords, and ANGELO VAKAS, hereinafter called the Tenant: 

WITNESSETH: 

That the Landlords do hereby lease and demise unto the Tenant, 
the following described premises: 147 Independence Avenue, S. E., in- 
cluding garage and lot in the rear, in Washington, District of Columbia, 
for the term of five (5) years commencing on the Ist day of February, 
1957, and ending on the 31st day of January, 1962, at and for the total 
rental of Eighteen Thousand Dollars ($18,000.00), payable in monthly 
installments of Three Hundred Dollars ($300.) each, the first installment 
payable at the time of the execution hereof and the remaining installments 
payable in advance on the 1st day of March, 1957, and the 1st day of each 
month thereafter; said installments to be payable at the residence of the 
Landlords or at such other place as the Landlords may designate. 

AND SAID TENANT does hereby covenant and agree as follows: 

1. That he will and does hereby take and hold said premises as a 
Tenant at and for the term and at and for the rental aforesaid. 

2. That he will pay said rent, at the time specified, without deduc- 
tion or demand. 

3. That he will pay all water, sewer charges, gas, electric and 
other utility bills as the same become due and he will, at his expense 
provide all heat for said premises. 

4. That he will use said premises for the purpose of a restaurant 
business, with the right to sell alcoholic beverages, and for no other 
purpose whatsoever. 

5. That he will not use, nor permit said premises or any part 
thereof to be used for any disorderly or unlawful purpose. 

6. That he will not transfer nor assign this agreement, nor let nor 


sublet the whole or any part of said premises without the written consent 
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of the Landlords first had and obtained. 


7. That he will make all necessary repairs to the premises except 


to the roof, which repairs shall be made by the Landlords. | 

8. That he will carry public liability insurance on the building pro- 
tecting the Landlords as well as himself in the sum of not ldss than 
$50,000-$100,000, and insurance covering damage or breaking of the plate 
glass of premises. As to both of these insurances, the tenant shall imme- 
diately deposit with the Landlords a certificate of the issuance of such 
policies and upon failure of the Tenant to do this, the Landlords are 
authorized to order such insurance, to pay for same and to demand imme- 
diately repayment by the Tenant and failure of the Tenant to make such 
payment shall be deemed a breach of this lease. 

9. That the tenant will, at his own cost and expense, promptly com- 
ply with, and carry out, all orders, requirements, or conditions now or 
hereafter imposed upon it by the Ordinances, Law and/or Regulations of 
the Municipality of the Courts of the District of Columbia, or any of its 
various departments during the terms of this lease required in reference 
to the property hereby leased. | 

10. That all of the personal property, goods, and merchandise in the 
said premises shall be and remain at the tenant's sole risk, and the Land- 
lords shall not be liable in any manner whatsoever for any damage or 
loss to such personal property, goods, wares and merchandise arising 
from any acts of negligence of any co-tenant, or other occupants of the 
building or employees, agents, or contractors of the Landlords, or any 
other persons; nor shall the Landlord be liable in any manner for the 
bursting, overflowing or leaking of the roof, or of water, sewer, steam 
pipes or from the bursting, overflowing or leaking of the roof, or of 
water, sewer, steam pipes or from heating or plumbing fixtures, or from 
the handling of electric wires or fixtures or from any other cause what- 
soever, whether or not said damages are caused through the negligence 
of the Landlord in making the repairs. | 

11. That the Tenant will permit the Landlords sha/Oe their agents 
to keep and exhibit in or on said premises or inside the windows a "For 
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Rent” sign and to show the premises at any reasonable hour to prospec- 
tive tenants for a period of sixty-(60) days next prior to the expiration 
of this lease. 

IT IS FURTHER UNDERSTOOD AND AGREED, That Tenant will at 


the end of his tenancy, surrender the said premises in good order, ordi- 


nary wear and tear and damage by the act of God, public enemy, fire or 


the elements, excepted. 

IT IS FURTHER UNDERSTOOD AND AGREED, That if the premises 
shall be destroyed or so damaged by fire as to render them untenable, 
then at the election of either the Landlords or the Tenant, this lease shall 
cease and determine. If the premises are partially destroyed by fire, 
then the rent shall be reduced proportionately until the Landlords restore 
premises to substantially their prior condition, provided that if a fire is 
caused by the negligence of the tenant or his agents, then the rent shall 
not be suspended but shall be payable to the Landlords. 

IT IS FURTHER UNDERSTOOD AND AGREED, That if the Tenant 
shall fail to pay the said rent in advance as aforesaid, although there 
shall have been no legal or formal demand for the same, or shall neglect 
to pay the electricity, water rent, sewer charges, or gas bills at the time 
and on the day when the same shall fall due and be payable as hereinbefore 
mentioned, or shall sublet or assign the said premises, or carry on any 
business therein except that aforesaid, without the written consent as 
aforesaid; or shall use the same for any disorderly or unlawful purpose, 
or break either of the aforesaid covenants, then, and in either of said 
events, this Lease, and all things herein contained, shall cease and deter - 
mine, and shall operate as a Notice to Quit, the thirty days’ notice to quit 
being hereby expressly waived. And the said Landlords, their heirs and 
assigns, shall and may proceed to recover possession of said premises 
under and by virtue of the provisions of the Code of Law for the District 
of Columbia, to regulate proceedings in cases between Landlord and 
Tenant. 

AND IT IS FURTHER UNDERSTOOD AND AGREED, That if, under 


the provisions of this lease, a seven days' summons shall be served, and 
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a compromise or settlement shall be made thereupor,, it shall not consti- 


tute a waive of any covenant herein contained, and it is also hereby agreed 
that no waiver of one breach of any covenant herein contained shall be con- 
strued to waive or in any manner affect the covenants of this lease. 

AND IT IS EXPRESSLY AGREED, That in case the whole or any part 
of the premises hereby demised shall be taken by the District of Columbia 
or other public authority for any public use, then this demise shall deter- 
mine (if only a part is taken, at the election of the tenant) from the time 
when possession of the whole or of the part so taken shall be paid up to 
that time; and the Tenant (whether he elects that this demise shall so 
determine or not) shall not claim or be entitled to any part of the award to 
be made for damages for such taking for public use; and such taking shall 
not be deemed a breach of the Landlord's covenant for quiet enjoyment 
hereinbefore contained; provided further that if the Tenant shall not so 
elect that this demise shall determine, the obligations and liabilities of 
the Tenant upon his covenants hereinbefore contained shall continue in all 
respects notwithstanding such taking for public use. | 

AND IT IS FURTHER AGREED, That the retaking of possession by 
the Landlords upon breach hereof by the Tenant shall not exempt the 
Tenant from any of the liabilities hereunder, but the Tenant shall still be 
and shall remain thereafter responsible for the rental ase set forth 
in this lease. | 

AND IT IS UNDERSTOOD, if, at any time during the term of this 
lease, the Landlords shall receive any bona fide offer in writing from any- 
one to lease this property commencing upon the expiration of the term of 
this lease, said Landlords shall deliver to the tenant, a copy of said offer 
and the tenant shall be given three days from the time of the delivery of 
said offer to the tenant in which three day period, if the tenant desires to 

enter into a lease on the identical terms, and delivers to the Landlords 
within those three days a written offer to lease on said identical terms, 
then the landlords must either accept the offer of the tenant, or reject 


both offers. 
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IN WITNESS WHEREOF, The said parties have hereunto set their 
hands and affixed their seals, this day of February, 1957. 
WITNESSES: 

/s/ Mary A. Weidley /s/ Philip Manuel (SEAL) 
as to all /s/ Annie Manuel (SEAL) 
/s/ Angelo Vakas (SEAL) 

DISTRICT OF COLUMBIA, ss: 

I, Mary A. Weidley, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that Philip Manuel and Annie Manuel, 
his wife, parties to a certain Lease, bearing date on the Ist day of Feb- 
ruary 1957, and hereto annexed, personally appeared before me, in said 
District, the said Philip Manuel and Annie Manuel, his wife, being per- 


sonally well known to me as the persons who executed the said lease, 


and acknowledged the same to be their act and deed. 
GIVEN under my hand and seal this 12th day of February, 1957. 
/s/ Mary A. Weidley 


Notary Public, D.C. 


*x ok Ox 


DISTRICT OF COLUMBIA, ss: 

1, Mary A. Weidley, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that Angelo Vakas, party to a certain 
Lease, bearing date on the 1st day of February, 1957, and hereto annexed, 
personally appeared before me, in said District, the said Angelo Vakas 
being personally well known to me as the person who executed the said 
Lease, 

GIVEN under my hand and seal this 12th day of February, 1957. 


/s/ Mary A. Weidley 
Notary Public, D.C. 


* * 
My commission expires Nov. 30, 1959 


VAKAS EXHIBIT NO. 1 


THIS LEASE 


MADE this -42- lst day of February | , 1957, by 
and between PHILIP MANUEL and ANNIE MANUEL, his wife, hereinafter 
called the Landlords, and ANGELO VAKAS, hereinafter called the Tenant: 

' WITNESSETH: | 

That the Landlords do hereby lease and demise unto the Tenant, the 
following described premises: 147 Independence Avenue, S. iE. including 
lot in the rear, in Washington, District of Columbia, for the term of five 
(5) years commencing on the 1st day of February, 1957, and ending on the 
31st day of January, 1962, at and for the total rental of Eighteen Thousand 
Dollars ($18,000.00), payable in monthly installments of Three Hundred 
Dollars ($300.00) each for the first five (5) years. The first installment 
payable on the 1st day of February, 1957, and the remaining installments 
payable in advance on the first day of each ensuing month. | 

AND SAID TENANT does hereby covenant and agree as follows: 

1. That he will and does hereby take and hold said premises. as 

a Tenant at and for the term and at and for the rental aforesaid. 

2. That he will pay said rent, at the time specified, without 

deduction or demand. _ ! 

3. That he will pay all water, gas, electric and other utility bills 
as the same become due and he will, at his expense provide all 
heat for said premises. | 

4. That he will use said premises for the purpose of a restaurant 
business, with the right to sell alcoholic beverages, and for no 
other purpose whatsoever. | 

5. That he will not use, nor permit said premises or hy part 
thereof to be used for any disorderly or unlawful purpose. 

6. That he will not transfer nor assign this agreement, nor let 
or sublet the whole or any part of said premises without the writ- 
ten consent of the Landlord first had and obtained. : 

7. That he will make all necessary repairs to the premises 
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except to the roof, which repairs shall be made by the Landlords. 

8. That he will carry public liability insurance on the building 

protecting the Landlords as well as himself in the sum of not less 

than $10,000 - $20,000, and insurance covering damage or breaking 
of the plate glass of premises. 

9. An option of five (5) years will be granted with the rental of 

Three Hundred and Twenty-five Dollars ($325.00) per month. 

IT IS FURTHER UNDERSTOOD AND AGREED, That Tenant will at 
the end of his tenancy, surrender the said premises in good order, ordi- 
nary wear and tear and damage by the act of God, public enemy, fire or 
the elements, excepted. 

IT IS FURTHER UNDERSTOOD AND AGREED, That if the premises 
shall be destroyed or so damaged by fire as to render them untenantable, 
then at the election of either the Landlords or the Tenant this Lease shall 
cease and determine. If the premises are partially destroyed by fire, 
then the rent shall be reduced proportionately until the Landlords restore 


premises to substantially their prior condition, provided that if a fire is 


caused by the negligence of the tenant or his agents, then the rent shall 
not be suspended but shall be payable to the Landlords. 

IT IS FURTHER UNDERSTOOD AND AGREED, That if the Tenant 
shall fail to pay the said rent in advance as aforesaid, although there 
shall have been no legal or formal demand for the same, or shall neglect 
to pay the electricity, water rent or gas bills at the time and on the day 
when the same shall fall due and be payable as hereinbefore mentioned, 
or shall sublet or assign the said premises, or carry on any business 
therein except that aforesaid, without the written consent as aforesaid; 
or shall use the same for any disorderly or unlawful purpose, or break 
either of the aforesaid covenants, then, and in either or said events, this 
Lease, and all things herein contained, shall cease and determine, and 
shall operate as a Notice to Quit, the thirty days’ notice to quit being 
hereby expressly waived. And the said Landlords, their heirs and assigns, 


shall and may proceed to recover possession of said premises under and 
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by virtue of the provisions of the Code of Law for the District of Colum- 
bia, to regulate proceedings in cases between landlord and tenant. 

AND IT IS FURTHER UNDERSTOOD AND AGREED, That if, under 
the provisions of this Lease, a seven days’ summons shall be served, 
and a compromise or settlement shall be made thereupon, it shall not 
constitute a waive of any covenant herein contained, and it is also hereby 
agreed that no waiver of one breach of any covenant herein contained 
shall be construed to waive or in any manner affect the covenants of this 
Lease. | 

IN WITNESS WHEREOF, The said parties have hereunth signed 
their names and affixed their seals, this 12th day of March _ , 1957. 
Witnessed by: | 
/s/ Mary A. Weidley /s/ Philip Manuel | (Seal) 

As to all /s/ Annie Manuel 3 (Seal) 

/s/ Angelo Vakas | (Seal) 
DISTRICT OF COLUMBIA, ss: | 

I, Mary A. Weidley, a Notary Public in and for the District of Co- 
lumbia, DO HEREBY CERTIFY that Philip Manuel and Annie Manvel, his 
wife, parties to a certain Lease, bearing date on the 1st day of February, 
1957, and hereto annexed, personally appeared before me, in said District, 
the said Philip Manuel and Annie Manuel, his wife, being personally well 
known to me as the persons who executed the said Lease, i. acknowl- 
edged the same to be their act and deed. 

GIVEN under my hand and seal this 12th day of March, ' 1957. 


/s/ Mary A. Weidley 
[SEAL] Notary Public, D. C. 


* OK OK 
DISTRICT OF COLUMBIA, ss: 
I, Mary A. Weidley, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that Angelo Vakas, party to a certain 
Lease, bearing date on the Ist day of February, 1957, and hereto an- 


nexed, personally appeared before me, in said District, the said Angelo 


Vakas, being personally well known to me as the person who executed 
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the said Lease, and acknowledged the same to be his act and deed. 
GIVEN under my hand and seal this 12th day of March, 1957. 
[SEAL] [Notary Stamp] 


| Filed October 24, 1961] 
MOTION TO DISMISS CLAIM OF TENANT 


Come now Philip Manuel and Annie Manuel, his wife, by and through 
their attorney, Wm. Edison Owen, as former owners and landlords of 
Parcel 23, to request an order dismissing a claim filed herein by their 
former tenant upon said premises, Angelo Vakas. 

As grounds for this move the moving landlords allege that on the 
12th day of February, 1957, tenant did enter into a binding agreement and 
covenant whereby any lease-hold interests would be terminated upon such 
an occurrence as public taking and specifically denying to tenant the right 
to make any claim against a possible condemnation award, which binding 
understanding was in the following terms: 

"And it is expressly agreed, That in case the whole or any 
part of the premises hereby demised shall be taken by the Dis- 
trict of Columbia or other public authority for any public use, 
then this demise shall determine (if only a part is taken, at the 
election of the tenant) from the time when possession of the whole 
or of the part so taken shall be paid up to that time; and the 
Tenant (whether he elects that this demise shall so determine or 
not) shall not claim or be entitled to any part of the award to be 
made for damages for such taking for public use; and such taking 
shall not be deemed a breach of the Landlord's covenant for quiet 
enjoyment hereinbefore contained; provided further that if the 
Tenant shall not so elect that this demise shall determine, the 
obligations and liabilities of the Tenant upon his covenants here- 
inbefore contained shall continue in all respects notwithstanding 


such taking for public use.” 
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Movants submit that this condemnation covenant was in full force 


and effect on 21 December, 1960, the date of governmental taking, and 
that the tenant is thereby estopped and precluded from presenting a claim 
in this proceeding. | 
WHEREFORE, IT IS RESPECTFULLY PRAYED, that claim of 
| 


Angelo Vakas be dismissed. 


/s/ Wm. Edison Owen 
215 C Street, N. W. 
Washington 1, D. C. 


|Certificate of Service] 


| Filed October 26, 1961] 


REPLY OF ANGELO VAKAS TO MOTION TO DISMISS 

AND REQUEST FOR PRELIMINARY HEARING oo 

ESTABLISH TENANT'S INTEREST 

For reply to the motion of Philip and Annie Manuel to dismiss the 
claim of the tenant, the tenant, Angelo Vakas, through his counsel, denies 
that the lease under which he was in occupancy of the subject premises 
at the date of taking contained the clause terminating his leasehold in- 
terests in the subject premises, upon the institution of condemnation pro- 
ceedings. A copy of the lease under which possession was enjoyed at the 
date of taking has been filed herein as an exhibit to the original notice of 
appearance which was filed on the 17th day of September, 1960, and was 
incorporated by reference in the sworn answers filed by Mr. Vakas to 
the interrogatories propounded to him by the movants. At the time of the 
hearing on the motion to withdraw funds, counsel for the movants was 
directed by the court to arrange for a preliminary hearing for the resolu- 
tion of questions affecting the interest of the tenant, said hearing to have 
encompassed the taking of testimony and the introduction of evidence. 
This counsel for movants has failed to do, unless the motion to dismiss 
is designed for that purpose. 
It is suggested that this motion be referred to Motions Court No. 2, 


for the taking of testimony, introduction of evidence, and resolution of 


all questions relating to the right of the tenant, Angelo Vakas, to par- 
ticipate in the condemnation proceedings and to share in the award which 
may be made for the subject property, in accordance with such deter- 
mination as might be made by the jury as to the value of the leasehold 
interest. 

Respectfully submitted, 


/s/ Andrew D. Vozeolas 
1725 Eye Street, N.W. 
Washington, D. C. 


/s/ John L. Laskey 
509 Albee Building 
Washington 5, D. C. 
Attorneys for Defendant Angelo Vakas 


|Certificate of Service] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MANUEL ) 
versus ) D. C. Number 23-60 
VAKAS ) 
Washington, D. C. 
Wednesday, November 8, 1961 

Before HONORABLE GEORGE L. HART, JR., U. S. District 
Judge @ 11:10 a.m. 

APPEARANCES: 


WILLIAM OWEN, ESQ. 
For Manuel 


JOHN LASKEY, ESQ., and 
ANDREW VOZEOLAS. ESQ. 
For Vakas 


* 
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OPENING STATEMENT BY COUNSEL 
FOR PLAINTIFF. 

MR. OWEN: This is one of Your Honor's condemnation cases * * *, 
I represent the owners of the property, ***, They have owned it for 
many years and this tenant, Mr. Vakas, has been a tenant for many years 
under leases. He is claiming that he has certain leasehold rights and 
that they were not terminated at the government's taking in December of 
last year. | 

* * * 
PHILLIP RALPH MANUEL 
called as a witness by counsel for the Plaintiff * * *: 
DIRECT EXAMINATION 
BY MR. OWEN: | 
* * * * * 

Q. Let me show you Manuel Exhibit 1** *, I wish you would 
explain * * * the first time that you recall, * * * of having seen that 
instrument. A. First time I saw this lease, my father, Mr. Manuel gave 
it to me and asked me to take it with me and to go to see Mr. Vakas be- 
cause there had been a point of contention raised in the lease. That is 


the first time I saw this lease. 


* * * * pk 


THE COURT: * * * Is this after the lease had been executed or 


before it had been executed? 
THE WITNESS: After it had been executed. 
* * * * 
BY MR. OWEN: 

Q. Can you tell me whether there came a time that you did take 
that lease and go to the tenant's place of business and consult with the 
tenant in regard to that lease? A. Yes, sir, I did. 

Q. Now, can you explain for His Honor just what the; facts were? 
A. Well, after this lease had been executed by both my father and mother 
and Mr. Vakas, there was a point of contention raised by Mr. Vakas. As 
a matter of fact, there were two points of contention raised by Mr. Vakas 
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about this lease. My father asked if I would go up to Mr. Vakas' place 
of business and talk to him and see if we could get it straightened out; 
what, exactly, he wanted and what I would recommend to my father. 

* * * * * 

Q@. Which law school were you going to? A. Georgetown University. 

Q. Was this the time that you consulted with the tenant in regard to 
this lease, at your father’s suggestion, or request? A. Yes, sir. 

Q. All right. Proceed and explain to the Court just what transpired 
in regard to that lease. 

* * * * * 

A. As Iwas saying, I went to Mr. Vakas' place of business and he 
and I sat in the back booth of his restaurant and we proceeded to go over 
this very instrument and to find out what actually the point of contention 
was, as far as Mr, Vakas was concerned; and after going over the lease, 
Mr. Vakas, in his own hand, marked out this section No. 9 in this lease. 
Now, this section, so he claimed, obligated him to repair and put ina 
new store front window. 

Q. Had there been any previous discussion or arrangement in 
regard to the new front on his restaurant building? A. Well, at the time 
that this lease was being negotiated and several months prior to that, 
the window had been broken. There had been some health regulations, 
so I understand, being violated. The Health Department wanted the win- 

dow replaced. They were steaming up and so forth. He has a 
steam table in the front of his store and the window was steaming up, 
there was not proper ventilation. There were several points of contention 
that the Health Department brought up. In my discussion with Mr. Vakas 
he insisted that my father should bear the brunt of this expense and put 
in a new window. 

Q. What does that have to do with section 9 that you say is marked, 
was marked in your presence by Mr. Vakas? A. Well, under the terms 
of this lease, Mr. Vakas construed that the tenant will, at his own cost 


and expense, properly comply with the ordinances of the District of 


Columbia, and so forth. He wanted this changed, as I say, and he wanted 
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my father to bear the brunt of the cost of putting in this new show window. 
Q. Who did put in the new show window? A. My father did, sub- 


sequent to this. 
Q. To what cost? A. Some $2,500, I believe. 
Q. Now, was any other remark made as regards to that lease that 


had previously been executed by all the parties? A. Yes, in addition to 
having this No. 9 clause stricken from the lease and having my father to 
pay the cost of the window, Mr. Vakas wanted a five-year option to the 
lease which was not included in this document. In other words, he 
wanted an additional five-year option after this lease had expired. 

Q. Now, was there any other objection to the lease that had previ- 
ously been in any manner, that had been previously executed? A. No, sir. 

Q. Did Mr. Vakas raise any question as to any of the conditions 
imposed on the last two pages of this lease, as you recall? | A. No, sir. 

Q. Did he raise any objection to the condemnation clause which 
was among those two pages of conditions? A. Specifically, no, sir. 

Q. Did he mention the word condemnation? A. No, sir. 

Q. Now, when you say that Mr. Vakas, the tenant, made a mark on 
this lease, are you referring to the scratched circles opposite item 
number -- paragraph No. 9? A. Yes, sir. | 

Q. Did you have any difficulty understanding what ity was that Mr. 
Vakas was objecting to about the lease that had been signed by him some 
time there before? A. To the best of my knowledge, the only two points 

that were raised were the point that I mentioned. 

* * * * * 

Q@. Now, what did you do after this conference with Mr. Vakas was 
over? A. Well, I took the lease back to my father and we went over the 
points which Mr. Vakas had raised during our conversation, and I recom- 
mended to my father that since it was his building, he could bear the 

brunt of the expense of the window, making a capital improvement 
on his own property and also deriving certain tax advantages therefrom, 
and I also did not raise any objection to my father giving him an additional 


five-year option. These were solely my recommendations, that's all. 
| 
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I recommended those things to my father. 
* * * * * 

Q. Did your father accede to your recommendations? A. Subse- 
quent to this, he agreed to amend this lease as far as those two points 
were concerned, 

* * * * * 

Q. Now, did there come a time when steps were taken by yourself 
to see that your father and the tenant's wishes were carried into effect. 
A. Well, Mr. Owen, what I did was this: I struck out -- it was my inten- 
tion to strike out the Number 9 clause from this lease, entirely, and 
substitute for that the clause giving Mr. Vakas an option for five years, 
which the wording is in the other lease. 

Q. Do you know whether or not Mr. Vakas had been in tenancy 
under a previous lease? A. Yes, he had. 

Q. Now, when it came -- when that lease, previous lease, termi- 
nated, do you know how this lease that you have been testifying from, 
Manuel lease No. 1, the first one executed, how, or by whom that was 
prepared? A. Well, this lease, when Mr. Vakas was -- previous lease 


ran out, we contacted — I say we, my mother and father -- contacted 


another attorney. 

Q. Who was that? A. Mr. Peter Chaconas, I believe. 

Q. Yes, sir. A. To draw up this lease, and he did so. He drew up 
this lease. 

Q. Now, I understand that Manuel Exhibit No. 1 was prepared and 
executed in the office of Peter Chaconas, attorney here in Washington? 
A. To the best of my knowledge, yes. 

Q. And you understand the paper to have been from his office and 
the typing to have been done in his office? A. That's correct. 

Q. All right. Now go ahead, proceed, how you made — A. My 
intention was to strike out this No. 9 clause in the lease and to insert 
wording to the effect that Mr. Vakas would receive a five-year option 
termination of this particular lease. I wrote out in longhand the wording 


which was to go in this lease, an addendum to this lease in lieu of No. 9. 
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| 
I gave this to my mother along with the correction I had made cn the 


paper and she was — had contacted Mr. Chaconas to make the correction. 
Mr. Chaconas happened to be out of town at the time so I suggested that 
all that need be done was to retype the instrument and have it negotiated 
and so forth, and it would just be the corrections that I have stated. 

Q. Did you give your mother any instructions as to who to retype 
it — who should retype it? A. Well, at that time I was dating a young girl 

who was a secretary for the government here and I thought it would 
be no trouble to have her retype the instrument following certain instruc- 
tions which I gave to my mother, and these instructions were, as I have 

said, to take this lease, cross out No. 9 and insert the language which I 
had written, granting Mr. Vakas a five-year option. 

Q. Do I understand that it was your view that that would then bring 
the lease in conformity with the tenant's views or desires? A. To the 
best of my knowledge, yes, sir. | 

Q. Now, did there come a time when — oh, what was the name of 
the young lady that you were dating at the time? A. Miss Pas Padgett 
was her name. 

Q. Did there come a time when she, in fact, retyped the lease or a 
lease including the inclusion of the option in lieu of paragraph 9 as to 
District regulations? A. She retyped a lease but unfortunately the lease 
that she got ahold of, through a mistake of my mother, was the subsequent 
lease, the lease which, the form of the lease which he had 4 which the 
tenant had had from 1947. 

THE COURT: Let me understand this. This Exhibit 1, which you 
have been testifying to, that was the second lease, was it the parties that 
they had on this premise? | 

MR. OWEN: I believe it was the third, Your Honor. — 

THE COURT: Third; there had been previous aon 

THE WITNESS: Yes, sir. 

THE COURT: And the lease that your mother gave to this girl to 
copy, through error was not the landlord's Exhibit 1 here but was the one 


in effect previous thereto? 


THE WITNESS: That's correct, Your Honor. 
BY MR. OWEN * ij 

Q. Now let me show you Manuel Exhibit No. 2 and ask you what 
this document represents. A. Well, that was the lease which was in force 
between 1947 and '57, between my mother and father and Mr. Vakas. 

Q. And dol understand that this was the lease that was expiring at 
the time that Attorney Chaconas prepared Manuel Exhibit No. 1, which 
was executed by the parties? A. That's correct. 

Q. Now, dol understand that this is the lease that your mother and 
Shirley mistakenly, or in confusion, used to copy by, to make the change, 
rather than the lease which was then in binding effect, Exhibit No. 1? 

A. That's correct. 
Q. Now let me ask you, at any time with Mr. Vakas in your dis- 


cussions in the back booth of his restaurant in regard to all these 


matters -- A. Yes, sir. 
Q. — did he at any time show you the old lease? A. To the best 


of my knowledge, no, sir. 
THE COURT: That is Manuel Exhibit 2? 
MR, OWEN: Manuel Exhibit 2. 
BY MR. OWEN: 

Q. At any time do you recall any references made to the old lease? 
A. No, sir. 

Q. I will show you what has been marked as Vakas Exhibit No. 1, 
tenant's exhibit, and ask you if you know what that document represents? 
A. Yes; this is the finished lease which Miss Padgett had retyped, be- 
cause it is the form which my mother had mistakenly — gave her and 
that is the finished product of her typing. 

* * * * 
CROSS-EXAMINATION 
BY MR. LASKEY: 
* 2 * * * 
Q. * * you did know that there had been a leasehold relationship 


between Mr. Vakas and your mother and father for some many years? 


A. Yes, sir. 
* * * * * | 
Q. * * you had had discussions with Mr. Vakas before the execu- 
tion of No. 1? A. In general — | 
Q. Concerning renewal of the tenancy? A. Well, in general terms, 
yes, sir. | 
* * * * * | 
Q. Didn't Mr. Vakas bring out his copy of the old lease which was 
expiring? : 
THE COURT: That is Manuel 2, I believe. | 
* * * * * | 
BY MR. LASKEY: 
Q. Showing you this document, which you have identified _ 


A. Yes, sir. 


Q. Do you recognize any of the writing or handwriting on that, that 


are interlined? A. Yes, sir, I do, sir. 

Q. Is that your handwriting? A. It is not. 

Q. Whose is it? A. That is Miss Padgett's handwriting, the young 
lady whom I have mentioned before in connection with the typing and re- 
typing of this lease. 

Q. Do you know where this lease came from? A. No, 1 don't. The 
first time I saw it, it was several days ago, actually. | 

Q. And then you saw just the photo copy which has been handed to 
His Honor and marked as Manuel No. 2? A. That's correct the copy 
which Mr. Owen had. 

Q. The paper which you have here and which has tot 4 as yet been 
identified is the copy from which that has been taken and that has not 
been — you have not seen this until this time, is that correct? A. That's 


correct — well, not until — this particular paper, I guess that is, yes. 
* * x * * 


PHILLIP MANUEL 


was called as a witness * * *. 
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DIRECT EXAMINATION 
BY MR, OWEN: 
* * * * * 

Q. Mr. Manuel, I would like to direct your attention back to 1957, 
the first part of '57 and ask you whether or not you recall that your lease 
with Mr. Vakas was expiring then and it was necessary to — or, it was 
suggested a new lease should be entered into? A. Well, he asked me for 
a new lease and I thought he might have my lawyer, the right one, lease 
for me. My lawyer always handled my business. 

* * * * * 

Q. Did there come a time when the lawyer prepared a lease for a 
new term? A. Yes, he made a new lease and I bring it up to him the 
new lease but then after he got the lease he start complaining. 

* * * * * 

Q. Let me ask you whether or not the first lease granted the tenant 
an option, the one that the lawyer drew up? A. Well, the first lease no 
have no option. All they have is five years. 

* * * * * 

Q. Now, did there come a time when you decided to send your boy, 

who was in law school, up to Mr. Vakas to find out if the troubles 
could be ironed out? A. Yes, it's come in two ways. First thing, I call 
my lawyer while he was kind of bothering me so much. Then I figure out 
if I gave all this stuff to my boy, send my boy down there to tend to my 
own business himself; so what the boy did, he went there and talked to him. 

* * * * * 
CROSS-EXAMINATION 
BY MR. LASKEY: 


* * * * * 


Q. In other words, after your boy had talked to Mr. Vakas and come 


back and talked to you, you agreed to enter into a new lease, is that 


right? A. Well, I left everything to my boy. I don't know what my boy 
did to that. I don't know. 


* * 
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Q. But you and Mrs. Manuel went to the notary public and signed 


this document on the 12th of March, 1957, is that right? A. Yes. 
* * * * *x 
ANNIE MANUEL 
called as a witness * * *. 
DIRECT EXAMINATION 
BY MR. OWENS: | 
* * * * * 

Q. Calling you up? A. Well, he even called me up several times 
and at some point my husband would become very nervous that Mr. Vakas 
would go and bother him in his business, so, finally, we said, well, we'll 
talk to Phillip and we sent Phillip over to talk to him. 

Q. Yes. A. And out of — just to make peace, being that he was so 
worried and we always felt sorry for him, in a way — we could have 
rented that store to another party. 

* * * * . 

Q. No. Did there come a time when you took part in drawing up 
and making a legal document out of the changes which you understood 
would make the tenant happy? A. Well, when he — when my boy recom- 
mended — he left me a piece of paper and he said that Miss Padgett would 
come and get it and to give it to her, so at the time I got it confused and 
gave him the other document instead of the original — gave her, rather. 
She was in a hurry at the time, if I recall right, and I went to the secre- 
tary and got that where I kept the leases and got the wrong lease. 

* * * * “ 

Q. All right. Now, when this matter was discussed with Shirley, 
as to retyping the lease with the changes in it, substituting the option for 
paragraph 9, did you understand that any other changes were to be made 
in the lease? A. No. 

* * * * 
REDIRECT EXAMINATION 
BY MR. OWEN: 


Q. I may have asked it — if I have, I will withdraw it — whether 
| 
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or not you, at any of your conversations with Mr. Vakas, ever discussed 
withdrawing the condemnation clause which he had executed in the lease 
of the first of February? A. No, that was never discussed. 
* * * * * 
THE COURT: You claim a mistake in the first one. 
MR. LASKEY: Yes. 
THE COURT: They claim a mistake in the second one. I want to 
hear what the testimony is. 
* * * 
ANGELO VAKAS 
was called as a witness * * *. 
DIRECT EXAMINATION 
BY MR. LASKEY: 
Q. Would you give us your name, please? * * * A. Angelo Vakas. 
Q. And you are the tenant at the property at 147 Independence Ave- 
nue, Southeast? A. Yes, sir. 
Q. How long have you been a tenant there, Mr. Vakas? A. Twenty 
years and a half. 
Q. Now, before the expiration of the lease, which ran out January, 
1957, you had a written lease, did you? A. Yes, sir. 
* * * * * 
Q. And what was the term of that lease? A. $250 for five years 
and $300 for the other five years. 
* * * * * 
Q. Now, did there come a time when you entered into a discussion 
with Mr. and Mrs. Manuel about a new lease? A. Yes, sir. 
Q@. And what did you talk about? A. Talked to give the same lease 
just like it is like right here. 


Q. Same number of years, same amount of money or was there 


any difference? A. No, 35 difference, the last five years between 240 
and 300. 
Q. I don't want any details but you had some discussion about who 
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was to repair the show window, is that right? A. No one did nothing; he 
ought to do it himself. ! 
Q. But you talked about it, you and he? A. Yes. 
Q. Allright. Did there come a time when they gave you a lease to 
execute at the time your old lease ran out that was for five years? 
A. What do you mean? | 
* * * * * 
Q. All right. Did they give youa lease and did you a a lease 
before a notary public? A. Yes. | 
Q. All right. Now, after that happened, did you have some discus- 
sion — 
THE COURT: Now, wait a minute. You are referring to what? 
MR, LASKEY: Manuel No. 1. 
* * 
BY MR. LASKEY: | 
Q. Did you sign this paper? A. Sign this paper, yes, that is my 


name here. 
Q. All right. Now, after that did you have a talk with Mr. Manuel, 


senior? A. Yes, I went down to his barber shop and asked him what kind 


of lease he was giving me here. 
* * * * is 
Q. Now, I was talking about this lease which had only the five 
years. After you signed that did you talk to Mr. Manuel, senior? 
A. Yes; yes, I talked to the old man. : 
Q. Where? A. Down his barber shop. 
Q. What did you tell him? A. Because he give me this lease and 
I hold him three weeks in my pocket. | 
* * * * ig 
Q. Now, you talked with him in the barber shop? A./ Yes. 
Q. What did you say? A. I told him I wanted to know what kind of 
lease you give me here, that I give him a five and a five, saw him come 
in the same time. He said to me five, pop, is not the lease. He said you 


not being leased any more. 
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Q. Did the son come up and talk to you in the shop? A. To be the 
lease — 
THE COURT: Did the son come up and talk to you in your store? 
THE WITNESS: No, he come in next day with the lease. I was up 
at the barber shop that night and finally had an argument with the old man, 


why you fool me on the lease. I wanted five and five and he give me only 


five. I put some in the lease after that but it's not right. 
BY MR. LASKEY: 
Q. Now, this document, before you now, which is Vakas No. 2, is 


that your old lease? A. The old lease, yes. 

Q. Was that in your possession, did you keep that among your 
papers? A. Yes. 

Q. Did you give it to anybody? A. This lease? 

Q. Yes. A. He come in, the boy, mind me to take a lease and copy 
it up to make a seven lease, Same lease like it's new, gave me the same 
lease just like it's five and five, that's what it was. 

Q. And then after that was this paper signed by you in front of the 
notary? A. Yes. 

Q. And by Mr. and Mrs. Manuel? A. Yes; yes; yes. 

THE COURT: You are now referring to Manuel 2? 

MR. LASKEY: I am now referring to Vakas 1. 

THE COURT: Vakas 1, all right. 

BY MR, LASKEY: 

Q. And that is the lease which you kept in your possession until 
you turned it over to your attorney? A. Yes, that's right. 

* * * * * 
CROSS-EXAMINATION 

BY MR. OWEN: 

* * * * * 

Q. Now, do you know what a condemnation clause is? A. Yes. 

Q. And can you read? A. I can't read much. 

Q. Now, what is a condemnation clause? A. It means if you court 


would buy the block, yes, that's what it means. 
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Q. Did you know the government was going to buy this block? 


. No. 
* * * * * 


Q. You told him you wanted a five-year option, did you not? 
Q. You didn't tell him you wanted it five and five where you have to 
take ten, did you? A. Yes, five and a five, that is what I wanted. 


Q. In the first lease, did you understand that you were obligated to 


A. Yes, five and a five, yes. 


stay there for ten years? A. Iam only so allowed that is why I want it 
for. I wanted it so I ask for five and a five. I wanted to sell out, 
Q. So, then, you wanted the old lease changed so you could sell it? 
A. No, I wanted ten more years exactly what I want, the five and a five, 
just like the old lease. | 
Q. For ten years? A. Yes. 
Q. Now, is that what you got? A. Yes, that is what I got. 
* * * * * 
Q. The second time you went to the notary public — you went to 
the notary public? A. Yes. i 
Q. To sign? A. Yes. | 
Q. Did you understand that you had to stay there for ten years just 
like in the old lease? A. The option, five anda five, huh? | 
Q. An option, is that right? A. Yes. 
* * * * oe 
Q. There were some things about Manuel No. 1, the lease you 
signed the first part of February, that you didn't like, is that right? 
* * * * * 
A. I don't like them because you told him I wanted five and a five. 
Q. Did you finally get the lease that you like? A. Yes. 
Q. And you understood that that was exactly like the previous ten- 
year lease? A. Yes, that is what it was. | 
* * * sd * 
Q. You say that you objected to this lease which caused you to have 
to make the repairs, is that right? You didn't want to make any repairs, 
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did you, to the front of the building? You didn't want to put the new front 
on the building, did you? A. He wanted to make the front, wanted to put 
a new front. 

Q. You didn’t want to pay for it, did you? A. What I want to pay 
for it? That is his business — paying $300 a month for that joint. 

Q. Now, did you understand that by paragraph No. 9 it would have 
been your duty to have made those repairs? A. No, it wasn't my duty, 
not my duty. I don't want that, want to fix the front. 

THE COURT: Let the record show that the witness is mumbling 
despite repeated warning by the Court and neither the Court nor the 


reporter can get what he is saying. 


* * * 


|Filed November 9, 1961] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The Court finds that the lease executed February 12, 1957, which 
is Manuel Number 1, was a lease entered into by the parties which ex- 
pressed the agreement of the parties and was a valid lease. 

The Court further finds that the lessors, Philip Manuel and Annie 
Manuel agreed to modify that lease in two particulars: one, as to para- 
graph 9 of the lease designated Manuel Number 1 which would grant an 
option to renew for five years and also would eliminate a provision as 
to requiring the tenant at his own cost and expense to comply with and 
carry out all requirements imposed by Municipal Ordinance etc. 

The Court finds that the lease which was executed March the 12th 
of 1957 known as Vakas 1, did not express the agreement of the parties, 
that there was no intention to eliminate certain provisions, particularly 
the condemnation clause which was originally in Manuel Number 1. 

Therefore, the Court concludes that the condemnation clause as 


contained in Manuel Number 1 is still binding on the parties and will 


sustain the motion to dismiss the claim of the tenant. 
/s/ George L. Hart, Jr., Judge 


| Filed November 16, 1961] 
ORDER 


Upon consideration of the Motion of landowners, Philip Manuel and 
Anne Manuel, his wife, to dismiss the claim of the tenant, Angelo Vakas 
as to Parcel 23 in the above-styled cause, as well as respondent's 
answer thereto, and upon the reception of testimony in court, followed by 
arguments of counsel, it is this 16th day of November, 1961, : 

ORDERED and DECREED that the Motion to Dismiss tenant's claim 
be and it hereby is granted. | 


/s/ George L. Hart, Jr. | 
United States District Judge 


| Filed December 11, 1961] 


NOTICE OF APPEAL 


Notice is hereby given this 11th day of December, 1961, that Angelo 
Vakas hereby appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered on the 16th 


day of November, 1961 in favor of Defendants Manuel against said 
Angelo Vakas. 

/s/ John L. Laskey | 

/s/ Andrew D. Vozeolas' 

Attorneys for Defendant Angelo Vakas 


vor, Sigizg Court of Apaedt- 


qyinh 


se Mirai 


nr 
. n 
= Meter ah 


et KY a é ~ 4962 
tie [ileal 
BRIEF FOR APPELLEES / 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Sar tt 


No. 16,915 


ANGELO VAKAS, 
Appellant, 


Vv. 


PHILIP MANUEL, ET AL., 
Appellees. 


——— ee 
Appeal from 2 Judgment of the United Stztes District Court 
for the District of Columbia 


—_ 


WM. EDISON OWEN 


215 C Street, N. W. 
Washington 5, D. C. 


Attorney for Appellees 


THE QUESTIONS PRESENTED 


In the opinion of the appellees the questions on this 


appeal are: 


1. Whether appellant's complaints here, as to evidence 
below, should be reviewed when he made no objection as to 


admissibility to the trial court. 


2. Whether the trial court had before it sufficient 


evidence to support its Findings of Facts and Conclusions of 


Law. 
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No. 16,915 


ANGELO VAKAS, 
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Vv. 


PHILIP MANUEL, ET AL., 


Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT 
I 


A question of whether an item of evidence is admissible or not 
should not be considered on appeal unless objection was properly made 


in the court below. 
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Il 
This is not a'situation involving the parole evidence rule, since 
there was no effort to contradict a written term or statement by con- 
trary oral statements. And, even if the parole evidence rule were ap- 
plicable, this case would come within at least one of its broadest 


exceptions — a claim of mutual mistake. 


ARGUMENT I 


To permit an appellant to argue here that he was prejudiced at 
the trial because of improper inclusion or exclusion of evidence, when 
he did not deem it objectionable at the time it was presented, would be 
grossly unfair to all concerned. It would not only permit him to adopt 
a tactic of gambling with the trial outcome, but also deny the trial court 


the benefit of hearing the grounds of objection. 


Reviewing courts have taken a strong position disallowing review 
on such evidential grounds as appellant tries to present here, without a 


showing that proper objection, including grounds, was made at the trial. 


In Johnston v. Reily, 82 U.S. App. D.C. 6, 7 (1947), opinion writer Pretty- 


man expressed it this way: 


"This is not a mere technicality but is of substance 
in the administration of the business of the courts. Enor- 
mous confusion and interminable delay would result if 
counsel were permitted to appeal upon points not presented 
to the court below. Almost every case would be tried twice 
under such practice. While the rule may work hardship in 
individual cases, it is necessary that its integrity be pre- 
served... . . The authorities on this point are all one way." 


See also, Collins v. Streitz, 95 F.2d 430, Taylor v. Taylor, 211 F.2d 
794, and Federal Rule of Civil Procedure 46. 
ARGUMENT II 


The parole evidence rule has no application in a situation as pre- 


sented here. This rule presumes a valid written contract and has never 
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been used to prevent a showing of invalidity of the written obligation. In 
this case the ground of invalidity was mutual mistake. In fact, both parties 
claimed mistake; one as to the first "lease" and the other as to the second 
"lease". (J.A. 22) The question was as to what extent each paper writing 
was enforceable, if at all. This was not an instance where extraneous oral 
statements were offered to vary unambiguous written terms. Appellees' 
introduction of lease paper number one is no more inadmissible to explain 
the nature of number two than appellant's introduction of number two is to 


show the effect of number one. 


But, even if there had been only one written lease agreement, the 
evidence of appellees as to mutual mistake would have been admissible. 
This has been clearly explained by this court in Murray v. Gadsen, 91 
App. D.C. 38 (1952): | 

"We conclude that, when it is alleged a written instru- 

ment does not express the actual intention of its signers, 

the court may receive parole evidence as to what their real 

purpose was; and that, should a variance be found between 

the true agreement and its written expression, the|court 

may reform the writing to cause it to express the actual 

intention of the parties. This exception to the parol evi- 

dence rule apparently was overlooked by this court in its 

consideration of Mathews v. Moncrief". 


See also, Sanders v. Monroe, 56 App. D.C. 732 (1926) and Hawkins v. 
Fradkin, 85 U.S. App. D.C. 310 (1949). Actually, the case at bar presents 
a Situation of supplying an omission only; a clause that did not vary a 


single term of the second paper. 


There is another reason the appellant may not prevail. He has 


made no showing of prejudice. In fact, the same ruling as below would 
be reached even though all of appellees' testimony were to have been 
stricken and disregarded by the trial judge. 


The second or mistakenly copied lease could not stand alone, but 
has to be integrated with the first. The tenant had already entered into 
tenancy under the first, valid, enforceable lease and was) bound by the 
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terms thereof. Any novation of it would require additional considera- 
tion by way of an additional detriment to the tenant or additional bene- 
fit to the lessors. An option to be called or not at the tenant's whim or 


fancy would not so qualify. 


In such cases, where there is no mistake, the courts have recog- 
nized that any such modifications or supplemental agreement must be 
read together as one to impart consideration one to the other. Mid- 
Century Limited v. United Cigar Stores, 109 F. Supp. (D.C.) 433 (1953); 
Portland Hotel Corp. v. Fidelity Storage Co., 77 U.S. App. D.C. 282, 
(1943); Jacobs v. J. C. Penney Co., 74 F. Supp. 444, aff'd., 170 F.2d 
501 (1947). 


A final factor which should be kept in mind is that condemnation 
cases represent a unique area of the law which is somewhat sui juris. 
Necessity requires that a trial court be given the widest of latitude in 
solving these difficult and complex situations. As was ruled by the 
former Chief Judge of the court below: 

"Determination of issues in a condemnation case 
rests upon broad principles of equity which go beyond 


technical requirements of local landlord and tenant 
law." U.S. v. One Parcel, 131 F. Supp. 443 (1955). 


Or, more pertinently as said in U.S. v. 50.8 acres, 149 F. Supp. 749, 
753, aff'd, 259 F.2d 41 (1957): 


"In condemnation proceedings tried to the court, 
courts do not adhere to the strict rules of evidence 
which ordinarily obtain in other litigation.” 


CONCLUSION 


The finding and ruling of the trial judge should not be disturbed. 
Respectfully submitted, 


WILLIAM EDISON OWEN 
215 C Street, N. W. 
Washington 1, D. C. 


Attorney for Appellees 


